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Introduction
In November 2009, the federal government was provided a report identifying 
Australia’s need for a corporate collective investment vehicle (CCIV) that 
provides flow-through tax treatment, maintains investor protection, and is more 
internationally recognisable than Australia’s trust-based ‘managed investment 
scheme’ (MIS). The CCIV is now a practical reality: in an industry milestone, 
McMahon Clarke secured the first AFS licence in Australia authorising a person 
to operate a CCIV. We also worked with a client to make the first public offer for 
investment in a CCIV in Australia.

The CCIV supplements—and does not replace—the MIS regime. While the 
two frameworks are very similar, this is not a reason to dismiss the new vehicle 
as unnecessary. The CCIV resolves many of the issues which have plagued 
fund managers for years as a consequence of the use of trusts as a collective 
investment structure. The CCIV is ‘better’ than the MIS – but there are some 
drawbacks you need to be aware of before you get on board. While recognition 
internationally may be one benefit, there are many other benefits that make the 
CCIV an attractive vehicle for domestically focused fund managers.

We anticipate CCIVs will become the de facto Australian funds management 
vehicle in time (how much time is to be seen). So, there is merit in familiarising 
yourself with the regime and considering whether it is appropriate for your 
business to ‘get in on the ground floor’. 

This Guide provides an overview of the CCIV framework only and is designed to 
assist you in deciding whether utilising the new CCIV framework is advantageous 
to your business. As the framework is new, you can expect aspects of the 
regulatory regime to continue to evolve. It is important you receive the right 
advice at the right time before making any decisions.

Get in touch with us
We have been tracking the development of the CCIV for years and encourage you 
to contact us so we can discuss whether and how the vehicle may benefit your 
business. We can help you get the authorisations you need and launch a CCIV 
product in the market. If now is not the time, then we can help you  
position yourself so you can jump in when you are ready.

If you have any questions or need assistance, please contact us.

Elliott Stumm
Partner 
Funds Management

P  07 3239 2929
E  elliott.stumm@mcmahonclarke.com
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As a company, a CCIV is a legal person—separate 
from its ‘operator’—and can, for example, enter 
into contracts in its own name. There are some key 
differences between a CCIV and a regular company. 
For example, a CCIV can only have one director, which 
must be a public company—and cannot have an 
alternate director, a secretary, or employees. 

A CCIV is run by its corporate director who must hold 
an AFS licence authorising it to operate the CCIV. 
As is the case for a MIS, aspects of the operation of 
a CCIV can be performed by others, such as asset 
management, custody, or registry. Similarly, a CCIV 
may be either a ‘retail CCIV’ (akin to a registered 
or ‘retail’ MIS) or a ‘wholesale CCIV’ (akin to an 
unregistered or ‘wholesale’ MIS), with retail CCIVs 
(and their corporate directors) being subject to 
greater regulation than their wholesale counterparts. 
A ‘lighter-touch’ regulatory approach is taken for 
wholesale CCIVs—but a ‘heavier-touch’ than is the 
case for wholesale MISs.

A CCIV will be retail if it is notified to ASIC as such, or if 
it meets the ‘retail CCIV test’. For an established fund 
manager, this test is similar to the test as to whether 
a MIS needs to be registered.  Essentially, if a person 
acquired a security in circumstances that required 
they be given a PDS, it is a retail CCIV. Like a MIS, a 
CCIV may convert from a wholesale to a retail CCIV, 
and vice versa. 

Sub-funds
A CCIV is partitioned into ‘sub-funds’. The term ‘sub-
fund’ can be a bit confusing, as it might suggest 
a CCIV operates like a ‘master trust’ MIS structure. 
However, the prefix ‘sub’ should not be construed 
as meaning ‘under’ (like submarine)—rather, it 
operates the way the prefix does in the word ‘subset’. 
A sub-fund can be thought of as a ‘part’ of a CCIV. 
A CCIV must have at least one part but it can have 
many parts. A sub-fund can also be thought of as 
an investment strategy. A CCIV may pursue only 
one investment strategy (and hence only have one 
sub-fund), or a CCIV may pursue multiple investment 
strategies (and hence have multiple sub-funds). Each 
sub-fund is a distinct, segregated, protected, and 
generally separately regulated part of a CCIV. 

A CCIV does not operate or carry on business in its 
own right . All things done by a CCIV (such as shares 
issued and assets acquired) must be referable to one 
(and only one) sub-fund.

A CCIV is not a ‘head trust’, and each sub-fund is not a 
‘sub trust’. However, a sub-fund can be thought of as 
a trust. The CCIV as the trustee. The shareholders as 
the unitholders. The corporate director as the puppet 
master. The CCIV essentially ‘corporatises’ the trustee 
capacity.

What is a CCIV?
A CCIV is a special type of company 
that is like a trust and is designed 
for collective investment. 
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What are the benefits of the regime?

The CCIV framework draws (very) heavily from the MIS regime. As you read through 
this Guide, you will notice a number of similarities and may ask yourself—what is the 
point of this vehicle and why would I use it in place of a MIS?

While there are several similarities, there are some 
key differences—the biggest being the CCIV is a 
company and not a trust. But it does not stop there. 
The following are some of the reasons you may want 
to utilise the CCIV structure, some of which flow from 
this core distinction. 

Risk minimisation
Some of the issues associated with the use of a trust 
as an investment vehicle has led to complicated 
structuring. A number of structures have been 
devised to minimise the risks associated with a trust 
not having its own personality and the trustee (an 
AFS licensee) being the legal entity that holds assets 
and enters into contracts.

In relation to MISs, in some instances the best 
structure from a liability and risk perspective is the 
‘head-trust-sub-trust(s)’ structure (sometimes a 
‘head-trust-mid-trust(s)-sub-trust(s)’ structure is the 
better choice). These structures are sometimes used 
so a two dollar company is the legal holder of risky 
assets or is the borrower under debt facilities and 
the AFS licensed entity is not in the direct line of fire 
should something go wrong.

While having a sub-fund of a CCIV invest via 
interposed trusts may be appropriate in some 
instances, it is not likely they will need to be used 
anywhere near as widely as they are for MISs. Instead, 
the CCIV will be the legal holder of assets and will be 
the borrower under debt facilities. 

This means, for example, should someone ‘slip and 
fall’ in a shopping centre, the CCIV (as the landlord) 
will generally be the one that is sued.

Structuring simplicity and reducing the 
burden
As a consequence of the built in protection afforded 
to a licensee by the CCIV having its own legal 
personality, the structuring of funds will be simpler 
for various fund types and things will be operationally 
easier (once you have your head around operating 
a CCIV!). Adopting a CCIV structure may enable a 
fund manager to materially reduce the number of 
companies incorporated, ABNs and TFNs applied for 
and maintained, tax returns lodged, and ASIC (and 
legal…) fees paid as part of its business. You also do 
not need to worry about having constitutions for 
CCIVs stamped—which is required for trust deeds in 
some parts of Australia.

Preferred vehicle for ‘multi-class funds’
There are many issues that need to be managed 
when establishing a ‘multi-class’ trust, a key issue 
being the risk of contamination across classes.

Each sub-fund of a CCIV is a distinct, segregated, 
protected, and generally separately regulated part  
of a CCIV. Anything that goes wrong with one  
sub-fund should not impact any other sub-fund. 
The CCIV is essentially designed to operate as an 
‘umbrella vehicle’ which makes it very attractive for 
fund managers across all asset classes. 

A clear example of the segregation is in the context 
of external administration. It occurs on a sub-fund 
by sub-fund basis. If a sub-fund is under external 
administration, the corporate director can no longer 
run things for that sub-fund, but it can continue to 
operate each other sub-fund as normal.
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No NTA requirement for wholesale CCIV 
operators
The financial requirements imposed on a retail 
corporate director are broadly the same as those for a 
responsible entity (RE) and include a net tangible asset 
(NTA) requirement. Interestingly, a wholesale corporate 
director is not required to hold a minimum amount of 
NTA irrespective of how the assets of a wholesale CCIV 
are held. This is a key benefit in being a wholesale CCIV 
operator as opposed to a unregistered MIS operator. 
Most wholesale MIS operators are subject to an NTA 
requirement.

Attracting offshore investment
Most (but not all) of our clients that raise foreign capital 
have experienced challenges in ‘selling’ the trust 
structure. If you do (or consider you may) seek to attract 
foreign capital, then you should consider using the CCIV. 
The CCIV was developed to make raising foreign money 
easier. Also, you should be mindful that the availability of 
Australian corporate products may make it even harder 
to ‘sell’ the trust structure overseas in the future as there 
may be a comparable product with a more familiar 
structure available to investors at the same time.

While recognition internationally may be one benefit, 
there are many others that make the CCIV an attractive 
vehicle for use by domestically focused fund managers.

Time to market and time saving (retail only)
ASIC is required to register a retail MIS within 14 days 
of an application being lodged. No such time frame is 
prescribed for the registration of a CCIV. Unless there 
are issues, ASIC should register a CCIV and additional 
sub-funds within two business days of receiving an 
application. For retail fund managers, this is a clear 
advantage in utilising the CCIV structure. For retail CCIV 
operators authorised to operate ‘kinds of’ CCIVs, this will 
prove to be extremely advantageous where assets need 
to be acquired quickly and time to market is critical.

A ‘limited’ retail CCIV authorisation is better 
than a ‘named’ retail MIS authorisation
Your authorisation to operate a retail CCIV may be 
limited—just like your authorisation to operate registered 
MISs may be limited. 

For a registered MIS, you may be authorised to operate 
only one specific ‘named’ MIS.

For a retail CCIV, you may be authorised to only operate 
one CCIV with one sub-fund.

The key difference is the CCIV authorisation should not 
be restricted to a specific ‘named’ CCIV.

Therefore, if you are only authorised to operate one retail 
CCIV with one sub-fund, you could open and then close 
a CCIV, and open another one, close that one, and then 
open another—provided you only operate one CCIV at 
any one time. You won’t need to vary your licence in this 
scenario.

  8  McMahon Clarke 
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Are there any drawbacks?

There are certain aspects of the CCIV framework that make it less attractive.  
The following are some of the key drawbacks.

Public company
The corporate director must be a public company, 
even if it will only operate wholesale CCIVs. This 
means wholesale CCIV operators need at least three 
directors. There are some other implications with 
being a public company that make being one less 
desirable. This is nothing new for REs, but it will be a 
key consideration for ‘wholesale only’ MIS operators 
which are typically proprietary companies. See page 
10 for some more detail. 

Removal is easier
The members of a CCIV can remove the corporate 
director by special resolution, which is the case for 
both retail and wholesale CCIVs. For retail MISs, 
this can only be done by extraordinary resolution. 
For wholesale MISs, the removal threshold and 
procedures can (broadly) be whatever is considered 
appropriate. 

While this may not necessarily be a reason to avoid 
the CCIV framework entirely, it is be an important 
thing to consider when deciding what structure to 
use for a particular fund. It also informs the idea that 
you should not conduct all your business under the 
one CCIV—do not put all your eggs in the one basket. 
If you are removed as the corporate director of the 
CCIV, you will cease to manage each of the sub-funds. 
See page 16 for some more detail.

External directors
At least half the directors of a retail corporate director 
must be external. There is no such requirement for 
wholesale corporate directors.

REs of retail MISs may opt to have such a board 
composition, or alternatively, may decide to establish 
a compliance committee. Retail corporate directors 
do not have this choice. 

This requirement is unlikely to be an issue for listed 
retail fund managers who already have external 
boards, but will be an issue for retail fund managers 
that wish to have a majority executive board. This 
could be a reason to be authorised to operate 
wholesale CCIVs only.

Registration and regulation
As a company, a CCIV must be registered to come 
into existence. While retail fund managers are used 
to having to register retail MISs, this is not the case for 
wholesale fund managers.

While it should not take much time for a wholesale 
CCIV (and any additional sub-funds) to be registered, 
it will obviously take longer for a wholesale CCIV to be 
established than it is for a wholesale MIS.

Wholesale CCIVs are also more regulated (generally) 
than wholesale MISs, so this is worth bearing in mind.

As a company, a CCIV must be 
registered to come into existence. 
While retail fund managers are used 
to having to register retail MISs, this 
is not the case for wholesale fund 
managers.
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How do you utilise the regime?

If you think utilising the new framework is advantageous to your business, then the 
next step is to get ready. The following steps describe how you can get started and 
what you need to do to launch a CCIV product in the market.

Essentially, you need to think about what you want to do, how you become eligible 
to do it, and then get it done.

Public company
Before you can act as a corporate director you need 
to be eligible to do so. One of the two key eligibility 
criteria to be a corporate director is that you are a 
public company.

For existing AFS licensees, this may require the 
licensee to convert from a proprietary company (a 
‘Pty Ltd’) to a public company. It is common for a 
‘wholesale only’ MIS operator to be a proprietary 
company. A RE is already required to be a public 
company so it is a smoother process for those 
licensees to act as a corporate director (particularly 
for wholesale CCIVs as there is no external director 
requirement).

There are quite a few distinctions between a public 
company and a proprietary company, and the 
decision to convert to a public company should not 
be taken lightly. We provide a suite of Corporate 
Advisory services for our clients in the funds 
management sector and can help you understand 
the requirements.  You should reach out to us before 
taking this step.

One of the key differences is the company officer 
requirements. Conversion from a proprietary to a 
public company may require the appointment of 
additional directors. 

For licensees that need to convert to a public 
company, it is important to understand that this 
process takes some time. ASIC is required to publish 
a notice in the Commonwealth Gazette before the 
change occurs, then one month later the change 
of company type takes place. It is also important to 
note changing company type can have unintended 
consequences, so you should seek advice before 
converting.

AFS licensing
The other key eligibility criteria is for the 
company to hold an AFS licence authorising it 
to operate the business and conduct the affairs 
of a CCIV as corporate director. There is no 
exemption—a company must always hold an AFS 
licence authorising it to do so. A corporate director 
cannot be an authorised representative.

A CCIV (itself) is not required to hold an AFS licence. 
Broadly, the licensing rules apply as if anything 
done by a CCIV is done by the corporate director. 
Each member of a CCIV is taken to be a client of the 
corporate director. This means, in addition to the 
general ‘operate a CCIV’ authorisation, a corporate 
director generally needs to be authorised to provide 
advice and dealing services (as is the case for MIS 
operators).

Securities in a CCIV are not a distinct type of financial 
product. Rather, they fall within the general definition 
of ‘security’. So, a company authorised to provide, 
for example, financial product advice in relation to 
securities, can provide such advice in relation to 
securities in a CCIV without needing to vary its AFS 
licence.

It is very important you obtain the right authorisations 
on your AFS licence as it informs the investments 
you can make and your structuring flexibility, among 
other things (see below). 

Our Funds Management lawyers assist countless 
prospective and existing businesses on complying 
with the AFS licensing regime and financial 
services laws and will help you obtain the right CCIV 
authorisation.  

Types of corporate director authorisations
An AFS licensee can be authorised to operate retail 
and/or wholesale CCIVs.

If you are looking to be authorised to operate any type 
of CCIV, then it is important to note your authorisation 
will be limited to certain ‘asset types’ (in addition to 
incidental property). For example, an AFS licensee 
may be authorised to operate wholesale CCIVs with 
sub-funds which only invest in ‘real property’ or 

STEP 1 STEP 2
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‘financial assets’. This limits the types of investment 
activities that can be undertaken by a CCIV. If an AFS 
licensee wishes to broaden the types of assets they 
can invest in through a CCIV structure, then they will 
need to apply to ASIC to vary their authorisation to 
specify the other types of assets. 

If you are looking to be authorised to operate retail 
CCIVs, then your authorisation may be further 
restricted.

In the retail MIS world, REs may be authorised to 
operate ‘kinds of’ or ‘named’ registered schemes—a 
similar principle applies to retail CCIVs. A licensee may 
be granted an ‘unlimited’ retail CCIV authorisation 
if it can demonstrate it has the organisational 
competence and capacity to operate multiple CCIVs 
with multiple sub-funds. The alternative is a ‘limited’ 
authorisation. While a CCIV authorisation won’t be 
limited to a specifically named retail CCIV, a licensee’s 
corporate director authorisation may limit it to only 
acting as a corporate director of one CCIV with only 
one sub-fund. 

A key advantage of the licensing regime for retail 
CCIVs over retail MISs is the difference between the 
limitation of the CCIV authorisation and the ‘named 
scheme’ limitation. With a limited CCIV authorisation, 
you are not restricted to a specific CCIV, just the 
number you can operate at any one time. Therefore, 
if you are only authorised to operate one retail 
CCIV with one sub-fund, you can close one CCIV, 
open another CCIV, close that CCIV, and then open 
another—provided you only operate one CCIV at any 
one time.

In assessing whether a company will meet the 
organisational competence obligation for the 
operation of a CCIV, ASIC will have regard to the 
experience individuals nominated as responsible 
managers have in relation to the operation of retail 
and wholesale MISs (and foreign equivalents). While 
this is the case now, it may be specific experience 
operating a CCIV will be required in the future and 
‘equivalent’ scheme operating experience will not be 
enough.

The depth of experience of the nominated 
responsible managers will inform, in part,  
whether an applicant is likely to be granted an 
‘unlimited’ retail CCIV authorisation.

Financial requirements
The financial requirements imposed on a retail 
corporate director are broadly the same as those 
for a RE and include a net tangible asset (NTA) 
requirement. For example, where a retail CCIV relies 
on the engagement of a third-party custodian to meet 
a reduced NTA requirement, the corporate director is 
required to hold an amount in NTA of at least $150,000, 
with the amount increasing with reference to its 
revenue and the value of the CCIV assets of all retail 
CCIVs for which it is the corporate director.

Interestingly, a wholesale corporate director is 
not required to hold a minimum amount of NTA, 
irrespective of how the assets of a wholesale CCIV are 
held. This is a key benefit in being a wholesale CCIV 
operator as opposed to a wholesale MIS operator. 
Most wholesale MIS operators are subject to an NTA 
requirement.

Operating a CCIV should generally not increase an 
existing fund manager’s NTA requirement, assuming 
the CCIVs are set up and operated in a similar manner 
to their corresponding MISs.

Insurance
A retail corporate director is required to hold 
adequate professional indemnity insurance, 
including by having a policy covering (at a minimum) 
claims in the aggregate of at least $5 million. A 
wholesale corporate director is not subject to such a 
requirement. However, as is always the case, having 
professional indemnity insurance is a prudent means 
of managing risk.
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Fund design and structuring
You are now ready to act as a corporate director of a 
CCIV. The fun begins!

As mentioned above, the structuring of funds may 
be simplified in some ways (as compared to a MIS) 
flowing from the CCIV having its own personality. 
Because a CCIV is a collective investment vehicle 
like a MIS, the same drivers behind the structuring 
of a MIS apply to the structuring of a CCIV (such as 
fees, tax, and exit strategies). The following are some 
of the additional questions you need to ask when 
structuring a CCIV as opposed to a MIS:

• How many sub-funds do you think you will need? 
• What types of investments will the sub-fund(s) 

make? 
• Will a sub-fund invest in another sub-fund (‘cross-

investment’)?
• Should assets be pooled in one sub-fund or 

segregated across multiple sub-funds?

You need to be mindful of the limitations on your 
CCIV authorisation, as (for example) you may only be 
authorised to invest in specific types of assets (such as 
a real property or financial assets).

The answers to the above questions (and others) 
will inform the content required to be included in 
the constitution for a CCIV, as well as (in the case of 
a retail CCIV) the content of compliance plans. See 
page 17 for more information about the content 
requirements for constitutions.

Whether you are applying for an AFS licence to 
operate retail CCIVs or wholesale CCIVs, there is 
no need to register a CCIV to be granted your AFS 
licence. This is another advantage the retail CCIV 
regulatory regime has over that of registered MISs—
there is no need to ‘set up’ a CCIV prior to being 
granted the licence. 

As recognised ‘leaders in investment funds’ Australia-
wide we can advise you on all aspects of the 
structuring and establishment of investment funds, 
including retail and wholesale funds, both listed and 
unlisted, across a broad range of asset classes and 
investment strategies.

Registration
A CCIV can only come into existence by being 
registered under the Corporations Act, so registration 
is the next step. An application must be made to 
register a CCIV just as an application is required 
for any company. The relevant form to register a 
wholesale or retail CCIV is a Form 5201.  In addition to 
certain information, the following must be provided 
to ASIC as part of the application:

• The CCIV’s constitution (there are very 
limited content requirements for wholesale 
constitutions).

• Notice as to whether the CCIV will be a retail or a 
wholesale CCIV.

• If the CCIV will be a retail CCIV, then the CCIV’s 
compliance plan

• Details of the sub-fund (or sub-funds) that will 
exist at the time of registration

Frustratingly, an application cannot be lodged online. 
The application must be posted to ASIC, and the 
application fee must be paid by cheque. While the 
CCIV regime may very well be the future of Australia’s 
funds industry, the registration application process is 
somewhat antiquated.

On registration, ASIC will give the CCIV an Australian 
Company Number (ACN) and will give the sub-fund(s) 
an Australian Registered Fund Number (ARFN).

A CCIV must have the expression ‘Corporate Collective 
Investment Vehicle’ or ‘CCIV’ at the end of its name 
(like ‘Pty Ltd’). The name of a sub-fund must start 
with the CCIV’s name, followed by the ‘name’ of the 
sub-fund, and ending with the expression ‘Sub-fund’ 
or ‘SF’.

For example, for a CCIV named McMahon Clarke CCIV, 
a sub-fund may be named McMahon Clarke Income 
SF, and another sub-fund may be named McMahon 
Clarke Capital SF.

Additional sub-funds may be registered with ASIC 
after registration of the CCIV. This can be done by 
lodging a Form 5202. As is the case to register a 
CCIV, the form cannot be lodged online and must 
be posted. A copy of the constitution does not need 
to be lodged as part of the registration of additional 
sub-funds.

It is not possible for different sub-funds of a specific 
CCIV to be registered as ‘wholesale’ or ‘retail’ (with a 
wholesale sub-fund being subject to less regulation), 
although you could offer securities in a particular 
sub-fund of a retail CCIV to wholesale clients only. 
However, from a compliance perspective, it makes 
more sense to offer wholesale products as part of a 
wholesale CCIV and retail products as part of a retail 
CCIV.

STEP 3 STEP 4
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Quick questions and answers

Do all CCIVs need to be registered?
Yes. All CCIVs must be registered with ASIC, even 
wholesale CCIVs.

Do you need a constitution?
Yes. All CCIVs are required to have a constitution 
which must be lodged with ASIC, even wholesale 
CCIVs.

Do you need a compliance plan?
Only retail CCIVs need a compliance plan (and a 
compliance plan auditor).

Do you need a compliance committee?
The concept of a compliance committee does not 
exist in the CCIV framework. Compliance with the 
compliance plan is overseen by the board of the retail 
corporate director (half the members of which need 
to be external).

How is a CCIV taxed?
The tax laws apply to CCIVs as if each sub-fund is a 
separate trust—with the CCIV being the trustee and 
the shareholders being the beneficiaries. This means 
a particular sub-fund may, depending on a range of 
things, qualify as a managed investment trust (MIT), 
attribution MIT, or a public trading trust.

What about duty and land tax?
The triggering of duty liability on changes of trustees, 
custodians or members is an issue property fund 
managers are all too familiar with. No statements 
have been made publicly as to how the duty laws 
will be changed in the context of CCIVs. The CCIV is 
a company, so (unless things change) the duty laws 
as they apply to companies (as opposed to trusts) 
apply equally to CCIVs. This could be advantageous in 
some jurisdictions given the differing thresholds for 
landholder duty that apply to companies and trusts. 
There could also be issues in the context of sub-funds 
not having a separate legal personality (for example, 
in the context of land tax). If the amendments to the 
tax laws are an indication of where things may go, it 
should be expected that eventually the duty laws will 
be amended so the trust rules apply to CCIVs similar 
to the way the federal tax laws treat CCIVs.

How are the assets of a CCIV required to 
be held?
The CCIV may hold the assets of a sub-fund in its own 
name (it is a legal entity). Alternatively, a custodian 
may be appointed to hold the assets of a sub-fund. 
Similar drivers will inform whether a custodian is 
appointed as is the case for MISs. The assets of each 
sub-fund must be held separately from everything 
else, including the assets of another sub-fund.

What can be ‘offered’ through a CCIV?
Investors acquire shares and receive dividends. 
Ordinary shares, redeemable shares (being ordinary 
shares that can be redeemed at the option of 
the CCIV or the member), preference shares, or 
redeemable preference shares can be issued in 
respect of a sub-fund. Multiple classes of shares can 
be issued in any one sub-fund. Debt can also be 
raised by the issue of debentures.

Fortunately, the requirements relating to notifying 
ASIC of share issues and cancellations do not apply to 
CCIVs. See page 18 for some more detail.

Are there any restrictions on the payment 
of dividends?
A CCIV may only pay dividends if the relevant sub-
fund is solvent before—and will be solvent after—the 
dividend. You can’t pay a dividend if it means you 
can’t pay your bills. This is more relaxed than is the 
case for other companies.

Prospectus or PDS?
While a prospectus is the regulated offer document 
for securities generally, the product disclosure 
statement (PDS) rules apply to offers of securities 
in a CCIV. As is the case for wholesale MISs, there is 
no prescribed form of offer document for wholesale 
CCIVs—an Information Memorandum is fine.

Do the design and distribution 
obligations apply to retail CCIVs?
Yes.

What about other ‘retail’ obligations?
Generally, they all apply equally to retail CCIVs as they 
do to retail MISs—such as the continuous disclosure 
requirements.

Can you list a CCIV?
Yes. However, currently only securities relating to a 
retail CCIV with one sub-fund can list on the ASX (and 
select other exchanges). It is anticipated the types of 
CCIVs that can be listed will broaden over time. There 
are no restrictions in the Australian laws on listing on 
exchanges that are not prescribed, such as foreign 
exchanges, and nothing prevents the use of financial 
market infrastructure.

Can an existing MIS convert to a CCIV?
No. It is also not possible for another type of company 
(such as a public company) to convert to a CCIV, and 
a CCIV cannot convert to one either. If you have an 
existing MIS you would like to ‘convert’ to a CCIV, 
then you would need to implement some sort of 
reorganisation (such as a ‘top hat’). 
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Some more details
How does having a company as a  
director work?
Quite simply, the framework more or less operates 
on a ‘look through’ basis: in order for the CCIV to 
do something, the corporate director must do 
something, and in order for the corporate director 
to do something, the officers or employees of the 
corporate director must do something. 

For example, an agreement may be entered into by 
the CCIV if the agreement is signed by two directors 
of the corporate director in that capacity.

The same goes with resolutions—it works in a similar 
way to the exercise of powers by a company as 
trustee. In this context, resolutions are passed by the 
board of the company that is the trustee with respect 
to the company’s capacity as trustee. 

The statutory duty provisions work the same way. In 
addition to the corporate director itself, the directors, 
secretaries, and employees of the corporate director 
owe duties to the investors in the CCIV (similar to 
those owed by a RE or a trustee).

Sub-funds
The term ‘sub-fund’ describes a part of the ‘business’ 
of a CCIV. In this context, a ‘business’ can be thought 
of as the activities or conduct engaged in by a CCIV in 
pursuit of the purpose for which it was registered (like 
a mandate or investment strategy). As such, if a sub-
fund was created to offer investors the ability to invest 
in a particular property, then—

• the property must be held for the relevant  
sub-fund

• any liabilities (such as under a debt facility) must 
be referable to that sub-fund, and

• any relevant agreements must be entered into 
by the CCIV for that sub-fund (for example, a 
property management agreement).

The term ‘sub-fund’ can be confusing. A CCIV is not 
a ‘master fund’ or head trust. A sub-fund is what an 
investor is investing in and can be thought of as a 
‘fund’.

Each sub-fund may pursue a business that is entirely 
different to any other sub-fund. For example, one  
sub-fund may be formed to invest in equities, 
whereas another sub-fund may be formed to invest  
in real property.

A sub-fund is not a legal entity separate to the CCIV. 
This means, for example, a sub-fund cannot enter into 
contracts and cannot acquire assets in its own name. 
It is the CCIV itself which has the power and ability to 
do these things. 

While a sub-fund does not have a separate legal 
personality, there is a legal segregation of operations, 
assets, and liabilities between different sub-funds. 
It is critical to the integrity of a CCIV that it is made 
clear the specific sub-fund to which something is 
referable. When a CCIV enters into an agreement 
(such as a management agreement) in relation to a 
sub-fund, it should be made clear the CCIV enters into 
the agreement for the relevant sub-fund. To capture 
the ‘referability’ that is at the heart of the sub-fund 
framework, this could be documented by the party 
to agreements being, for example, ‘McMahon Clarke 
CCIV with reference to the McMahon Clarke Capital 
SF’.

The corporate director must set up and maintain an 
‘allocation register’ which clearly identifies the assets 
and liabilities of each sub-fund of the CCIV.

As a general rule, money or property acquired by a 
CCIV forms part of the assets of a sub-fund to the 
extent it was obtained by applying assets of the 
sub-fund (for example, by making investments). The 
assets of a particular sub-fund include amounts paid 
in consideration for the issue of any shares referable 
to the sub-fund as well as any other money or 
property of the CCIV that relates solely to the business 
of the sub-fund.

If money or property acquired by a CCIV in a single 
transaction relates to the business of more than one 
sub-fund, then the corporate director must (fairly and 
reasonably) determine the proportion of the money 
or property to be allocated to each sub-fund. This may 
require the corporate director to convert the property 
into something that can be appropriately allocated 
between the sub-funds (such as money). 

Liabilities are required to be treated in a similar 
manner to assets.

Example

A person may apply for 50,000 shares 
referable to fund and 50,000 shares 
referable to another fund at $1 per share.

The person may pay the application 
money to an application account as a 
single sum, being $100,000. A sum of 
money that relates to the business of more 
than one sub-fund has been received in 
a single transaction. In this scenario, the 
corporate director would determine that 
$50,000 is referable to one sub-fund, and 
$50,000 is referable to the other sub-fund.

If, rather than receiving money, the CCIV 
agreed to accept a single item of property 

How does financial reporting and 
auditing work?
The financial reporting provisions of the Corporations 
Act only apply to retail CCIVs (similar to how they 
apply to retail MISs and not wholesale MISs). Financial 
reports need to be prepared on a sub-fund by sub-
fund basis. That means each year an audited set of 
accounts needs to be prepared for each sub-fund. 
Half-yearly accounts also need to be prepared if the 
sub-fund is a ‘disclosing entity’.
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The corporate director must set 
up and maintain an ‘allocation 
register’ which clearly identifies 
the assets and liabilities of each 
sub-fund of the CCIV.

Cross-investment

A sub-fund may, in effect, invest in another  
sub-fund—this is described as ‘cross-investment’. 
Cross-investment is effected by a CCIV applying the 
assets of one sub-fund to acquire shares referable 
to another sub-fund. For example, a CCIV may use 
money forming part of the assets of Sub-Fund A to 
acquire shares referable to Sub-Fund B. The shares 
referable to Sub-Fund B now form part of the assets 
of Sub-Fund A.

One restriction on cross-investment is it must not 
result in circularity. Using the above example, if shares 
referable to Sub-Fund A formed part of the assets 
of Sub-Fund B, then Sub-Fund A could not acquire 
shares referable to Sub-Fund B. 

Cross-investment allows fund managers to utilise 
a CCIV to implement a number of structures. For 
example, a fund manager may wish to establish a 
CCIV providing investors with the opportunity to 
gain exposure to specific asset classes, as well as 
the opportunity to gain exposure to a range of asset 

classes (a diversified portfolio). For example—

• one sub-fund may invest in exchange traded 
equities

• another sub-fund may invest in fixed-income 
instruments (such as corporate or government 
bonds)

• another sub-fund may invest in real property
• another sub-fund may invest in commodities, 

such as gold, and
• another sub-fund may invest in shares referable 

to each of the above sub-funds.

A person may hold shares in any one of the 
above sub-funds depending on their investment 
preferences. A person may, for example, choose to 
acquire shares referable to the sub-fund described 
in the final dot point above as the investor seeks 
diversification and risk minimisation. 

It could also be that a mortgage fund manager 
wishes to create a single CCIV which not only operates 
as a contributory mortgage fund but also operates 
as a pooled mortgage fund. To achieve this, a fund 
manager may register a CCIV and create a sub-fund 
in that CCIV for each specific lending opportunity. This 
would enable investors to acquire shares referable to  
a particular sub-fund to gain exposure to a particular 
loan. The fund manager may also create one sub-
fund that will operate as the ‘pooled mortgage fund’. 
This sub-fund would invest in each of the ‘single loan 
sub-funds’ (or a subset of them). This sub-fund could 
also serve a separate function and work as a ‘feeder 
fund’—that is, the sub-fund could invest funds in 
different sub-funds to make up for any shortfall in the 
raising for any one particular sub-fund.

in consideration for the shares (such as a 
Rolex worth $100,000), then the corporate 
director would be required to sell the 
watch (as opposed to cutting it in half) and 
allocate the proceeds equally among the 
relevant sub-funds.
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Changing the corporate director
The corporate director of a CCIV may retire or be 
removed. Importantly, the rules regulating the 
retirement and removal of a corporate director are the 
same for both retail and wholesale CCIVs.

If the corporate director wants to retire, then it must 
call a meeting of members of the CCIV. The resolution 
to choose a new corporate director is a special 
resolution.

If members of a CCIV want to remove the corporate 
director, then the members must call a meeting to 
consider and vote on—

• a special resolution removing the current 
corporate director, and

• a special resolution choosing a new corporate 
director.

The above resolutions can only be passed by the 
members of the CCIV as a whole, rather than the 
members of a particular sub-fund. 

Importantly, only special resolutions are prescribed, as 
distinct from extraordinary resolutions, which is the 
corresponding type of resolution that applies in the 
context of the RE of a retail MIS. 

If the corporate director of a CCIV changes, then 
the rights, obligations, and liabilities of the former 
corporate director in relation to the CCIV become the 
rights, obligations, and liabilities of the new director. 
However, the former corporate director retains 
some rights, such as any rights to be paid fees, as 
well as some liabilities, such as those arising out of a 
contravention by the former corporate director of a 
provision of the Corporations Act.

As the CCIV is a legal person, contracts will be entered 
into by (and assets will be acquired by) the CCIV 
and not the corporate director ‘as trustee for’ or the 
like. Consequently, when there is a change in the 
corporate director, the transition process will be much 
smoother than would be the case for a change in 
trustee of a MIS. 

It is important to understand the corporate director 
is the ‘operator’ of all sub-funds within a CCIV. This 
means if the corporate director is removed it no 
longer operates all the sub-funds. As such, there is 
risk of loss of considerable funds under management 
by having all funds managed within the one CCIV—so 
you should not put all your eggs in the one basket.

It is important to understand the corporate director 
is the ‘operator’ of all sub-funds within a CCIV. As 
such, there is risk of loss of considerable funds under 
management by having all funds managed within 
the one CCIV—so you should not put all your eggs in 
the one basket.
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Constitution
Introduction
Both a retail and a wholesale CCIV must have a 
constitution. As is the case for regular companies, the 
constitution of a CCIV has effect as a contract—

• between the CCIV and each member
• between the CCIV and the corporate director, 

and
• between a member and each other member.

In addition, a CCIV’s constitution also has effect as a 
contract between the corporate director and each 
member of the CCIV (like the constitution of a retail 
MIS).

A CCIV will adopt the constitution lodged with the 
registration application. How a constitution may be 
modified or replaced depends on whether the CCIV is 
retail or wholesale.

For a wholesale CCIV, no requirements are prescribed 
by the Corporations Act—the constitution may 
be modified or replaced in accordance with any 
requirements set out in the constitution.

For a retail CCIV, the constitution may only be 
modified or replaced—

• by special resolution of the members
• by the corporate director, if the corporate 

director reasonably considers the change will not 
adversely affect members’ rights, or

• by special resolution of the members of a 
sub-fund, if the corporate director reasonably 
considers the change will not adversely affect the 
rights of any member of any other sub-fund.

Content requirements 
The only thing the constitution of a wholesale CCIV 
must specify is what is required for the constitution 
to be modified or replaced. Otherwise, there are no 
prescribed content requirements for wholesale CCIVs.

A retail CCIV’s constitution must do the following:

• Make provision for the establishment of sub-
funds and classes of shares referable to sub-
funds.

• Make provision for the method by which 
complaints made by members are to be dealt 
with.

• State the CCIV has the power to borrow or raise 
money (even though a company has an inherent 
power to do this), and if there are to be any limits 
on those powers, then specify those limits.

• If any of the sub-funds are to ‘cross-invest’, then 
make provision for such acquisitions. 

• If all or some of the shares are redeemable shares 
or redeemable preference shares, then provision 
for the shares to be redeemed, including by 
specifying, for example—
 ّ the period within which a redemption must 

ordinarily be satisfied while the sub-fund is 
‘liquid’, and

 ّ a price, or a method for determining a price, at 
which the shares are to be redeemed if, at the 
time of the redemption, the referable sub-fund 
is liquid.

While not prescribed by the Corporations Act, certain 
provisions will be required in practice, including the 
following:

• Any rights for a retail corporate director to be—
 ّ paid fees out of the assets of a sub-fund 

(including any termination payments), or 
 ّ indemnified out of the assets of a sub-fund.

• Any rights for a wholesale corporate director to 
be paid termination fees (and certain provisions 
relating to their duties to members).
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Shares
Issuing shares
A CCIV has a variable capital structure providing 
flexibility for the issue, redemption, or repurchase 
of its shares. A sub-fund can be ‘open-ended’ (with 
shares being issued continually) or ‘closed-ended’ 
(with shares being issued at fixed or limited times).

A CCIV may issue ordinary shares, redeemable shares, 
preference shares and redeemable preference shares.  
A CCIV can determine the terms of issue and the 
rights and restrictions attaching to its shares in the 
same way as other companies.

Redeemable shares may be redeemable at the 
member’s option or the CCIV’s option. Where shares 
can be redeemed at the member’s option, then the 
sub-fund is ‘open-ended’ and members can seek 
a return of their paid up capital in exchange for 
cancelling the shares. 

Share redemptions
A CCIV (whether retail or wholesale) may only redeem 
shares in accordance with the terms on which they 
are issued, and only if the relevant sub-fund is solvent 
and it is reasonable to believe it will not become 
insolvent immediately after the redemption. 

A retail CCIV is subject to further requirements for  
the redemption of shares depending on whether the  
sub-fund to which the share is referable is ‘liquid’ or 
not. 

If a sub-fund is ‘liquid’, then a retail CCIV may 
redeem a share in the CCIV in accordance with its 
constitution. 

Where a sub-fund is ‘illiquid’, the CCIV may only offer 
members an opportunity to redeem shares to the 
extent particular assets of the sub-fund are able to 
be converted to money in time to satisfy redemption 
requests members may make. 

Share capital reductions
The CCIV regime establishes a wide range of 
circumstances where a reduction in share capital is 
authorised. A reduction is specifically authorised if 
(among other circumstances)—

• it involves the redemption of redeemable shares 
or redeemable preference shares that comply 
with the relevant requirements, or

• it involves the cancellation of shares following the 
return of a financial product under a cooling-off 
period.

In any event, a reduction is authorised if it is 
permitted in the CCIV’s constitution (assuming the 
sub-fund is solvent immediately before and will be 
after the reduction). 

As with other companies, a CCIV may buy back its 
shares. A share buy-back that amounts to a share 
capital reduction must meet the same requirements 
as other share capital reductions by a CCIV explained 
above. 

A CCIV may issue 
ordinary shares, 
redeemable shares, 
preference shares 
and redeemable 
preference shares.
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applying leading technical 
expertise, and making it easy for 
you to work with us.
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